





























































































































Table 4. Number of DNR Waters permits issued for activities on Public Waters / Wetlands
Inventory Wetlands (PWI-W) in counties from 1993 through August 1998, Data are summarized
from the DNR Waters Permit_DB database.

County 1993 1994 1995 1996 1997 1998 Total
(unidentified) 10 4 6 3 8 10 41
Aitkin 2 :
Anoka . 2 4 6

Becker 6 1 2

Beltrami ' 2 3

Benton

Big Stone 2 4 2
Blue Earth 2 ,

Brown 1

Carlton 1

Carver I 3 1

Cass 2 1
Chippewa ' '
Chisago , 5 2 2 1

Clay 1
Clearwater 1 4
Cook
" Cottonwood

Crow Wing '3 1

Dakota 2 3 1 2
Dodge

Douglas 1 4 1

Faribault

Fillmore

Freebomn

Goodhue 1 1

Grant
Hennepin 4 2 12 7 21 8 5
Houston

Hubbard 3 3
Isanti ’ 2 2 1
Itasca
Jackson 1 1 1

Kanabec 1 1
Kandiyohi 5 6 1 1 1 1 1
Kittson . : 1

Koochiching

Lac Qui Parle |

Lake

Lake of the Woods

Le Sueur

Lincoin 1

Lyon ) 1

McLeod | 1

Mahnomen 2 |

Marshall 1 i

\OSN

— s
—_—

EABREAYYUYLRUULYENE NN NN o
WO~ O0OWVWWAANHBWN—~OVWWOWIANBELVN LSO ARNN B WO
N
ot et
& —_
1,01 — - OO0 O —O = N W N~ CREARNNOOORNONANO O — O N — e 1000 S N

PN
W



46 Martin ‘ 1 1 8 ]
47 Meeker 4 1 1 2 1

48 Mille Lacs

49 Morrison 2

S0 Mower

51 Murray . 4 1 l

52 Nicollet 2 1 1

53 Nobles 1 1

54 Norman

55 Olmsted 1

56 Otter Tail 2 3 1 5 1 1
57 Pennington

58 Pine 2 1 ~ 1

59 Pipestone

60 Polk

61 Pope 1

62 Ramsey 1 2
63 Red Lake

64 Redwood

65 Renville .
66 Rice 1 1 1
67 Rock '
68 Roseau
69 St. Louis 1 2 2 2

70 Scott 1 14 ) 1
71 Sherburne 1

72 Sibley

73 Stearns 3 5

74 Steele 1
75 Stevens 3 '

76 Swift 1 2 2
77 Todd

78 Traverse 1
79 Wabasha
80 Wadena
81 Waseca
82 Washington 5 3 5 4 12 1 3
83 Watonwan ' 1

84 Wilkin he

85 Winona

86 Wright 3 2 1

87 Yellow Medicine
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STATE-WIDE TOTALS 75 51 63 70 113 45 417
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Appendix C - Activities and Resources Regulated by the Wetland Conservation Act

Regulation of draining and filling activities outside of the Public waters is guided by the
provisions of the Wetland Conservation Act, initially passed in 1991, with amendments being
enacted in 1993, 1994, and 1996. Administrative rules to 1mplement the WCA were adopted in
1993 and amended in 1998.

Wetland types subject to provisions of the Wetland Conservation Act have been previously
defined in the section outlining Minnesota’s wetland resources. The following tables identify
these wetland types by their watershed location, and more specifically by types 3, 4 and 5
wetlands.

Table 5 identifies the acreage by major wetland type identified by the NWI for wetlands subject
to provisions of the WCA.

Work that can be doné without an approved Wetland Replacement Plan

The Wetland Conservation Act is set up with provisions for nine groups of exemptions and one
group of de minimis standards as contained in Minnesota rules, 8421.0122 as follows:

8420.0122 EXEMPTION STANDARDS.
Subpart 1. Agricultural activities. A replacement plan for wetlands is not required for:

A. activities in a wetland that was planted with annually seeded crops, was in a crop rotation
seeding of pasture grass or legumes, or was required to be set aside to receive price support or
other payments under United States Code, title 7, sections 1421 to 1469, in six of the last ten
years prior to January 1, 1991. Documentation, such as aerial photographs, United States
Department of Agriculture records, or affidavit of landowner must be required by the local
government unit to show and use as evidence for this exemption. Set aside land used for this
exemption must be wetland types 1 and 2;

B. activities in a wetland that is or has been enrolled in the federal Conservation Reserve
Program under United States Code, title 16, section 3831, that:

(1) was planted with annually seeded crops, was in a crop rotation seeding, or was required
to be set aside to receive price support or payment under United States Code, title 7, sections
1421 to 1469, in six of the last ten years prior to being enrolled in the program; and

(2) has not been restored with assistance from a public or private wetland restoration
program. Federal documentation that the wetland is or has been enrolled in the federal
Conservation Reserve Program may be used as evidence for this exemption. The landowner
must also meet the same requirements of item A, except that the years required are at least ~ix 1
the ten years preceding the year of enrollment in the federal Conservation Reserve Program  -¢
landowner must also state in writing that the wetland was not restored with assistance from
public or private wetland restoration fund, or that the restoration was done under a contrac:
easement providing the landowner with the right to drain the restored wetland;

C. activities in a wetland that has received a commenced drainage determination prov - -
by the federal Food Security Act of 1985, that was made to the county USDA office pric:r
September 19, 1988, and a ruling and any subsequent appeals or reviews have determinc .
drainage of the wetland had been commenced prior to December 23, 1985. The landowr. -
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provide United States Department of Agriculture documents confirming that the county USDA
office determined before September 19, 1988, that drainage had begun before December 23,
1985, and that the determination has not been overturned by subsequent appeal or review and is
not currently under administrative review;

D. (1) activities in a type 1 wetland on agricultural land, except for bottomland hardwood
type 1 wetlands, and activities in a type 2 or type 6 wetland that is less than two acres in size and
located on agricultural land;

(2) this exemption may be expanded to additional acreage, including types 1,2, and 6
wetlands that are part of a larger wetland system, when the additional acreage is part of a
conservation plan approved by the local soil and water conservation district, the additional
draining or filling is necessary for efficient operation of the farm, the hydrology of the larger
wetland system is not adversely affected, and wetlands other than types 1, 2, and 6 are not
drained or filled;

(3) the exemption in subitem (2) is subject to the size limits included in subitem (1);

E. aquaculture activities including pond excavation and construction and maintenance of
associated access roads and dikes authorized under, and conducted in accordance with, a permit
issued by the United States Army Corps of Engineers under section 404 of the federal Clean
Water Act, United States Code, title 33, section 1344, but not including construction or
expansion of buildings;

F. wild rice production activities, including necessary diking and other activities authorized
under a permit issued by the United States Army Corps of Engineers under section 404 of the
federal Clean Water Act, United States Code, title 33, section 1344;

G. normal agricultural practices to control noxious or secondary weeds as defined by rule of
the commissioner of agriculture, in accordance with applicable requirements under state and
federal law, including established best management practices; and

H. agricultural activities in a wetland that is on agricultural land annually enrolled in the
federal Food, Agricultural, Conservation, and Trade Act of 1990, United States Code, title 16,
section 3821, subsection (a), clauses (1) to (3), as amended, and is subject to sections 1421 to
1424 of the federal act in effect on January 1, 1991, except that land enrolled in a federal farm
program is eligible for easement participation for those acres not already compensated under a
federal program. The federal Food, Agricultural, Conservation, and Trade Act of 1990 has been
replaced with the federal Agriculture Improvement and Reform Act of 1996. This exemption
may be applied to agricultural land annually enrolled in the federal Agriculture Improvement and
Reform Act as long as wetlands are not drained or filled beyond what would have been allowed
under the federal Food, Agricultural, Conservation, and Trade Act of 1990, United States Code,
title 16, section 3281, subsection (a), clauses (1) to (3), as amended, subject to sections 1421 to
1424 of the federal act in effect on January 1, 1991. Documentation from the United States
Department of Agriculture may be used as evidence to support this exemption. If the activity
would result in loss of eligibility, the landowner cannot qualify for the exemption by
withdrawing from the program. :

Subp. 2. Drainage.

A. For the purposes of this subpart, "public drainage system" means a drainage system as
defined in Minnesota Statutes, section 103E.005, subdivision 12, and any ditch or
tile lawfully connected to the drainage system.

B. A replacement plan is not required for draining of type 1 wetlands, or up to five acres of
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type 2 or type 6 wetlands, in an unincorporated area on land that has been assessed drainage
benefits for a public drainage system, provided that:
(1) during the 20-year period that ended January 1, 1992:
(a) there was an expenditure made from the drainage system account for the pubhc drainage
system,;
(b) the public drainage system was repaired or maintained as approved by the drainage
authority; or
(¢) no repair or maintenance of the public drainage system was required under Minnesota
Statutes, section 103E.705, subdivision 1, as determined by the public drainage authority; and -
(2) the wetlands are not drained for conversion to:
(a) platted lots;
(b) planned unit, commercial, or industrial developments; or
(c) any development with more than one residential unit per 40 acres.

If wetlands drained under this item are converted to uses prohibited under subitem (2) during
the ten-year period following drainage, the wetlands must be replaced under Minnesota Statutes,
section 103G.222.

C. A replacement plan is not required for draining or filling of wetlands, except for draining
types 3, 4, and 5 wetlands that have been in existence for more than 25 years, resulting from
maintenance and repair of existing public drainage systems.

D. A replacement plan is not required for draining or filling of wetlands, except for draining
wetlands that have been in existence for more than 25 years, resulting from maintenance and
repair of existing drainage systems other than public drainage systems.

For items C and D, the landowner must provide documentation that the wetlands which will be
partially or completely drained by the maintenance have not existed for more than 25 years.
Documentation may include, but is not limited to: aerial photographs, climatological records,
soil borings, vegetative analysis, elevation surveys, or sworn affidavits.

E. A replacement plan is not required for draining or filling of wetlands resulting from
activities conducted as part of a public drainage system improvement project that received
final approval from the drainage authority before July 1, 1991, and after July 1, 1986, if:

(1) the approval remains valid;
(2) the project remains active; and
(3) no additional drainage will occur beyond that originally approved.

F. The public drainage authority may, as part of the repair, install control structures, realign
the ditch, construct dikes along the ditch, or make other modifications as necessary to prevent
drainage of the wetland.

G. Wetlands of all types that would be drained as a part of a public drainage repair project are
eligible for the permanent wetlands preserve under Minnesota Statutes, section 103F.516. The
board shall give priority to acquisition of easements on types 3, 4, and 5 wetlands that have been
in existence for more than 25 years on public drainage systems and other wetlands that have the
greatest risk of drainage from a public drainage repair project.

Subp. 3. Federal approvals. A replacement plan for wetlands is not required for:

A. activities exempted from federal regulation under United States Code, title 33, section
1344(), as in effect on January 1, 1991.

The local government unit may certify the exemption only if the landowner furnishes proof of
qualification for one of the exemptions from the United States Army Corps of Engineers.

This exemption does not apply to a project with the purpose of converting a wetland to a
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nonwetland, either immediately or gradually, or converting the wetland to another use, or when
the fill will result in significant discernible change to the flow or circulation of water in the
wetland, or partly draining it, or reducing the wetland area;

B. activities authorized under, and conducted in accordance with, an-applicable general
permit issued by the United States Army Corps of Engineers under section 404 of the federal
Clean Water Act, United States Code, title 33, section 1344, except the nationwide permit in
Code of Federal Regulations, title 33, section 330.5, paragraph (a), clauses (14), limited to when
a new road crosses a wetland, and (26), as in effect on January 1, 1991.

This exemption is for the following nationwide permits as they existed on January 1, 1991, and
includes the associated regional conditions: 3,4, 5, 6, 7, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23,
and 25, issued under Code of Federal Regulations, title 33, section 330.5. The local government
unit may certify such an exemption only if the applicant furnishes proof of qualification for one
of these nationwide permits from the United States Army Corps of Engineers. Nationwide
permit 14 for a new road does not qualify for this exemption, nor do nationwide permits under
numbers not listed in this exemption.

To qualify for a nationwide permit, the applicant for a United States Army Corps of Engineers
permit must meet any regional conditions imposed by the United States Army Corps of
Engineers, and must obtain from the Minnesota Pollution Control Agency an individual section
401 certification when required.

Subp. 4. Wetland restoration. A replacement plan for wetlands is not required for activities in a
wetland restored for conservation purposes under a contract or easement providing the landowner
with the right to drain the restored wetland. A

The landowner must provide a contract or easement conveyance or affidavit demonstrating that
the landowner or a predecessor restored the wetland for conservation purposes but retained the
right to subsequently drain the restored wetland.

Subp. 5. Incidental wetlands. A replacement plan for wetlands is not required for activities in a
wetland created solely as a result of:

A. beaver dam construction;

B. blockage of culverts through roadways maintained by a public or private entity;

C. actions by public or private entities that were taken for a purpose other than creating the
wetland; or

D. any combination of items A to C.

Wetland areas created by beaver activities may be drained by removing those materials placed
by beaver. Drainage is permitted by removing or moving materials blocking installed roadway
culverts and drainage structures. Additional excavation or removal of other materials is not
permitted unless it can be shown by aerial photographs that the proposed activity will not
drain or fill wetland that was there before the beaver dam was built or before the culvert became
plugged.

Wetlands may be drained or filled if the landowner can show that the wetland was created
solely by actions, the purpose of which was not to create the wetland.

Impoundments or excavations constructed in nonwetlands solely for the purpose of effluent
treatment, storm water retention, soil and water conservation practices, and water quality
improvements, and not as part of a compensatory wetland mitigation process that may, over time,
take on wetland characteristics, are also exempt.
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Subp. 6. Utilities; public works. A replacement plan for wetlands is not required for:

A. placement, maintenance, repair, enhancement, or replacement of utility or utility-type
service if:

(1) the impacts of the proposed project on the hydrologic and biological characteristics of the
wetland have been avoided and minimized to the extent possible; and
(2) the proposed project significantly modifies or alters less than one-half acre of wetlands;

B. activities associated with routine maintenance of utility and pipeline rights-of-way,
provided the activities do not result in additional intrusion into the wetland;

C. alteration of a wetland associated with the operation, maintenance, or repair of an
interstate pipeline within all existing or acquired interstate pipeline rights-of-way;

D. emergency repair and normal maintenance and repair of existing public works, provided
the activity does not result in additional intrusion of the public works into the wetland and does
not result in the draining or filling, wholly or partially, of a wetland;

E. normal maintenance and minor repair of structures causing no additional intrusion of an
existing structure into the wetland, and maintenance and repair of private crossings that do not
result in the draining or filling, wholly or partially, of a wetland; or

F. repair and updating of existing individual sewage treatment systems as necessary to
comply with local, state, and federal regulations.

For new placement and enhancement of existing facilities, the utility must demonstrate that the
character and extent of the impacts of the proposed project on the wetlands have been
minimized.

For maintenance, repair, and replacement, the local government unit may issue a seasonal or
annual exemption certification or the utility may proceed without local government unit
certification if it is carrying out the work according to best management practices. Work of an
emergency nature may proceed as necessary and any drain or fill activities shall be addressed
with the local government unit after the emergency work has been completed.

Subp. 7. Forestry. A replacement plan for wetlands is not required for:

A. temporarily crossing or entering a wetland to perform silvicultural activities, including
timber harvest as part of a forest management activity, so long as the activity limits the impact on
the hydrologic and biologic characteristics of the wetland; the activity does not result in the
construction of dikes, drainage ditches, tile lines, or buildings; and the timber harvesting and
other silvicultural practices do not result in the drainage of the wetland or public waters; or

B. permanent access for forest roads across wetlands so long as the activity limits the impact
on the hydrologic and biologic characteristics of the wetland; the construction activities do not
result in the access becoming a dike, drainage ditch, or tile line; filling is avoided wherever
possible; and there is no drainage of the wetland or public waters.

This exemption is for roads constructed for the primary purpose of providing access for the
conduct of silvicultural activities.

‘Subp. 8. Approved development. A replacement plan for wetlands is not required for

development projects and ditch improvement projects in the state that have received preliminary

or final plat approval or have infrastructure that has been installed or has local site plan approv .
conditional use permits, or similar official approval by a governing body or government agenc .

within five years before July 1, 1991. As used in this subpart, "infrastructure" means public
water
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facilities, storm water and sanitary sewer piping, outfalls, inlets, culverts, bridges, and any other
work defined specifically by a local government unit as constituting a capital improvement to a
parcel within the context of an approved development plan.
- Subdividers who obtained preliminary plat approval in the specified time period, and other
project developers with one of the listed approvals timely obtained, provided approval has not
expired and the project remains active, may drain and fill wetlands, to the extent documented by
the approval, without replacement. Those elements of the project that can be carried out without
changing the approved plan and without draining or filling must be done in that manner. If
wetlands can be avoided within the terms of the approved plan, they must be avoided.

For county, joint county, and watershed district ditch projects, this exemption applies to
projects that received final approval in the specified time period.

Subp. 9. De minimis.

A. Except as provided in items B to D, a replacement plan for wetlands is not required for
draining or filling the following amounts of wetlands as part of a project, regardless of the total
amount of wetlands filled as part of a project:

(1) 10,000 square feet of type 1, 2, 6, or 7 wetland, excluding white cedar and tamarack
wetlands, outside of the shoreland wetland protection zone in a greater than 80 percent area;

(2) 5,000 square feet of type 1, 2, 6, or 7 wetland, excluding white cedar and tamarack
wetlands, outside of the shoreland wetland protection zone in a 50 to 80 percent area;

(3) 2,000 square feet of type 1, 2, or 6 wetland, outside of the shoreland wetland protection
zone in a less than 50 percent area;

(4) 400 square feet of wetland types not listed in subitems (1) to (3) outside of shoreland
wetland protection zones in all counties; or

(5) 400 square feet of type 1, 2, 3, 4, 5, 6, 7, or 8 wetland, in the shoreland wetland
protection zone, except that in a greater than 80 percent area, the local government
unit may increase the de minimis amount up to 1,000 square feet in the shoreland wetland
protection zone in areas beyond the building setback if the wetland is isolated and is determined
to have no direct surficial connection to the public water.. To the extent that a local shoreland
management ordinance is more restrictive than this subitem, the local shoreland ordinance
applies.

B. The amounts listed in item A may not be combined on a project.

C. This exemption no longer applies to a landowner's portion of a wetland when the
cumulative area of the landowner's portion drained or filled since January 1, 1992, is the greater
of:

(1) the applicable area listed in item A, if the landowner owns the entire wetland,
(2) five percent of the landowner's portion of the wetland; or
(3) 400 square feet.

D. Persons proposing to conduct an activity under this subpart shall contact the board at a
toll-free telephone number to be provided for information on minimizing wetland impacts.
Failure of the person to call does not constitute a violation of this subpart.

E. This exemption may not be combined with another exemption on a project in this part.

Subp. 10. Wildlife habitat. A replacement plan for wetlands is not required for:

A. deposition of spoil resulting from excavation within a wetland for a wﬂdhfe habitat
improvement project, if:
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(1) the area of deposition does not exceed five percent of the wetland area or one-half acre,
whichever is less, and the spoil is stabilized and permanently seeded to prevent erosion;
(2) the project does not have an adverse impact on any species de51gnated as endangered or
threatened under state or federal law; and
(3) the project will provide wildlife habitat improvement as certified by the soil and water
conservation district; or
B. duck blinds.

Replacement Plan activities

Wetland replacement plans as required by Minnesota rule 8420.500 to 8420.0650 are required for
activities not exempted or subject to the de minimis provisions noted above. These wetland
replacement plans are acted upon by the LGU specified by the WCA, usually the city or county
where the project is located, but with provisions for the city council or county board of
commissioners to delegate this within their jurisdiction, and within the seven county
metropolitan area, a city council, town board, or water management organization serves as the
LGU. State agencies, like DNR, or MnDOT, serve as the LGU for projects occurring on state

land.

Wetland replacement plan information collected by the BWSR for projects occurring since July
1, 1993, the date of permanent program rule implementation has been collected and analyzed to
determine the number, type and amount of acreage impacted by wetland replacement plans
approved for projects taking place in type 3, 4 and 5 wetlands.

Table 6 identifies activities subject to Wetland Conservation Act reports provided to BWSR by
local units of government for 1996 by county, activity types and impacted wetland acreage.

Discussion
Data developed from analysis of activities subject to approved wetland replacement plans
indicate that the single largest category of project applicant is public road authorities for fill for

public road development. The next largest category was private landowners making application
for fill for development projects.
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1996 Wetland Conservation Act Data Reported by Local Government Units
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Appendix D - Regulatory Boundary Determination

The Public Waters Work Permit Program and the WCA use different procedures to determine the
location of regulatory jurisdiction..

The DNR utilizes the “ordinary high water level” for locating the edge of public waters for
purposes of the Public Waters Work Permit Program.

M.S. 103G.005, subd. 14. Ordinary high water level. "Ordinary high water level" means the
boundary of waterbasins, watercourses, public waters, and public waters wetlands, and:

(1) the ordinary high water level is an elevation delineating the highest water level that has
been maintained for a sufficient period of time to leave evidence upon the landscape, commonly

the point where the natural vegetation changes from predominantly aquatic to predominantly
terrestrial;

(2) for watercourses, the ordinary high water level is the elevation of the top of the bank of the
channel; and

(3) for reservoirs and flowages, the ordinary high water level is the operating elevation of the
normal summer pool. ’

For the most part, the use of this boundary wﬂl result in the state having less jurisdiction on a
particular waterbody than if the technique specified in the WCA were to be utilized.

The WCA definition of a wetland in M.S. 103G.005, subd. 19 is:

Subd. 19. Wetlands. (a) "Wetlands" means lands transitional between terrestrial and aquatic
systems where the water table is usually at or near the surface or the land is covered by shallow
water. For purposes of this definition, wetlands must have the following three attributes:

(1) have a predominance of hydric soils;

(2) are inundated or saturated by surface or ground water at a frequency and duration sufticient
to support a prevalence of hydrophytic vegetation typically adapted for life in saturated soil
conditions; and

(3) under normal circumstances support a prevalénce of such vegetation.

(b) Wetlands does not include public waters wetlands as defined in subdivision 15a.

The WCA rules specify in part 8420.0110, subp. 52. D. the procedure used to determine -«
boundary as follows:

D. The wetland size is the area within its boundary. The boundary must be determin. :
according to the United States Army Corps of Engineers Wetland Delineation Manual (! :
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1987). The wetland type must be determined according to United States Fish and Wildlife
Service Circular No. 39 (1971 edition). The local government unit may seek the advice of the
technical evaluation panel as to the wetland size and type.

50



Additional References

Classification of Wetlands and Deepwater Habitats of the United States, Cowardin, L. M., V.
Carter, F. Goulet, and E. LaRoe, December 1979, Reprinted 1992, U.S. Department of the
Interion, Fish and Wildlife Service, 131 p.

DNR Water and Wetland Permits: Permit Application Workbook, 1993, Minnesota Department
of Natural Resources.

Federal Section 404 Assumption Feasibility Study, October 1, 1988, Minnesota Department of
Natural Resources, pursuant to Laws of Minnesota, 1987, Chapter 239, Section 137.

Guidelines for Ordinary High Water Level (OHWL) Determinations, June, 1993, Technical
Paper No. 11, Minnesota Department of Natural Resources, Division of Waters.

Minnesota Wetland Mitigation Banking Study, March 1998, addendum to: Minnesota Wetlands
Conservation Plan, Version 1.0, 1997 and in fulfillment of Minnesota Laws 1996, Chapter 462,
Section 40.

Minnesota Wetland Report, 1995, the Minnesota Board of Water and Soil Resources.
Minnesota Wetland Report, 1996, the Minnesota Board of Water and Soil Resources.

Minnesota Wetlands and Surface Water Resources ( 39" x 27" color poster), 1997, Minnesota
Department of Natural Resources. Available from Department of Natural Resources at 651-296-
4800.

Minnesota Wetlands Conservation Plan, version 1.01, 1997, Minnesota Department of Natural
Resources.

Minnesota’s Wetland Resources (4 CD-ROM set of NWI 7.5-Minute and County Shapefiles),
1997, Minnesota Department of Natural Resources. Available at county SWCD offices.

51










